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INTRODUCTION

Countries and cultures vary in the extent to which government is viewed as
playing a role in encouraging or mandating workplace practices to support
work and family (Lewis and Haas, 2005). In a world in which corporations
operate internationally, and in which employees and the unions that rep-
resent them find themselves in ‘competition” with employees in other coun-
tries, it is important to understand international differences in social mores
and employer implementation of work and family policies. For example,
although over the last several decades the USA has generally become more
accepting of women’s participation in paid employment and of fathers’
involvement in early child care, an implementation gap persists where many
legal and employer practices related to work and family have not fully
caught up to labor market and societal changes (Barnett, 1999; Lewis and
Haas, 2005). In this chapter we describe and contrast legal and employer
approaches to work and family supports related to leave and time off from
work for family, pregnancy and caregiving, in the USA, Canada, the
European Union (EU) and selected countries in the EU. While the field of
work and family has now broadened to include eldercare and time off from
work for all employees regardless of whether they have caregiving respon-
sibilities (Kossek and Lambert, 2005), due to space limitations, we focus
our review on policies relating to leave and caregiving.

Table 2.1 provides an overview of the provisions of leave policies by
country that we will draw upon throughout this chapter. As the table
shows, for example, Canada and the countries of Europe have more exten-
sive legally mandated family leave policies than the USA. As our review will
suggest, these differences in policy may be attributed partly to several key
differences in contextual and institutional contexts (Lipset, 1989; Block et
al., 2004). The differences between the USA and Canada and between the
USA and the countries in Europe are consistent with the findings of other
research that demonstrate that Canada and the EU provide higher labor
standards to employees within their borders than the USA (Block, Roberts
and Clarke, 2003; Block, Berg and Roberts, 2003).



Table 2.1 Characteristics of parental leave in the USA, Canada, UK, Germany, Norway and Sweden

Country Title of legislation Scope of coverage Compensation rate Duration Job security
(benefit and eligibility )
USA Family and Medical Eligible employees for an Unpaid 12 weeks Entitled to same
Leave Act of 1993 eligible employer;* birth or position or one that is
(federal) care of a child, adoption or equivalent in pay,
foster care placement, care benefits and other
employee’s spouse, parent or terms and conditions
child or because of the of employment
employee’s own illness
UK No explicit family There are maternity and Maternity: paid (90% 18 weeks Entitled to same
leave policy parental (same for paternity) of salary for 6 weeks maternity; 13 position as before
benefits and then L100/week weeks unpaid leave
for 12 weeks). parental
Parental: Unpaid
Canada Employment New mothers and parents are  55% (maternity: 15 17 weeks Entitled to same
Standards Legislation  entitled to the leave; maternity  weeks; parental: up to  maternity position with
(federal); most leave benefits can be received 35 weeks) leave; 12-52 equivalent terms and

Canadian provinces
have separate Human
Rights and
Employment
Standards
Amendments

after a 2-week waiting period

weeks parental
leave

conditions of
employment



Germany

Norway

Sweden

The Maternity
Protection Act
(Mutterschutzgesetz)
and Child Benefit Act
(Bundeserziehungsgel-
dgesetz)

N/A

The Swedish Family
Policy

Maternity and parental leave
that protects employees from
termination, grants income,
entitles employees to their job
upon return, and absence
from work to raise a child

Parental leave entitles either
parent to leave if they have
been employed or self-
employed for 6 of the past 10
months; mothers who are not
entitled to cash benefits
receive a ‘maternity grant’
All employees are entitled to
this leave; family leave
benefits allow for a reduced
work schedule until a child is
8 years old

State benefits paid for
up to 24 months;
EURA460 ($544 US) 1st
year and EUR307
($363) 2 years

100% for 42 weeks or
80% of salary for the
full year

Paid (90% of pay for
first 12 months and
flat rate for additional
3 months)

Maximum of 3
years

1 year; 3 years
for single
parent

Paid up to 15
months;
extended leave
up to 18
months

Entitled to return to
same position the
employee held before
leave; may request a
reduction in work
hours after the birth of
a child

Full job protection;
entitled to return to
same position the
employee held before
leave

Entitled to same
position employee
held at
commencement of
leave

# ‘Eligible employee’ is an employee who has worked at least 12 months with 1250 hours of service to the employer; “eligible employer’ is any person engaged
in commerce or in any industry or activity affecting commerce who employs 50 or more employees for each working day during each of 20 or more calendar

workweeks in the current or preceding calendar year (Family and Medical Leave Act, 1993; www.dol.gov).
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Also relevant, especially with respect to differences between the EU and
USA, is the role of trade unions in creating social policy. In the EU unions
are considered to be social partners with employers through corporatist
arrangements and are full participants in the dialogue with employer groups
and governments around social (including employment) policy. The USA in
contrast, takes more of a minimalist market-based employer approach in
which markets are assumed to be competitive and in which employers have
wide latitude to determine the level of support they will provide for the
family-related needs of their employees. There is little or no employee
representation for work and family at the organizational level because
of low unionization and the absence of employee representation at high
governmental levels. Another contributing factor may be culturally based;
consistent with its long-standing belief in individualism, the US culture
tends to value approaches to employee caregiving determined by individual
employees and individual employers, with a limited role for government
regulation (Block et al., 2004).

The chapter is organized as follows. In the next three sections we provide
a review of the legal obligations and employer practices with a focus on
family leave and time off from work for family, in the USA, then Canada,
and the EU and selected EU countries. In each section we discuss the
relevant legislation and policy and highlight some best employment prac-
tices, particularly in regard to paid and unpaid family leave, time off for
pregnancy and caregiving. In the final section we summarize and provide
directions for future research.

WORK AND FAMILY IN THE USA

In this section we first discuss legal obligations to provide support for work
and family in the USA with a focus on the Family Medical Leave Act of
1993, as it represents the major USA legislation. We then provide data on
the prevalence of employee access to workplace policies addressing work
and family.

Legal issues related to work and family in the USA

Employers in the USA have no legal obligation to provide direct support
specifically for maternity or childcare. But under the Family and Medical
Leave Act US employers do have legal obligations to provide unpaid leave
and time off from work up to 12 weeks in any 12-month period for the
birth or adoption of a child, for the employee’s serious health condition, or
to care for a spouse, parent or minor or disabled child who has a serious
health condition.! The FMLA covers employers of 50 or more full- and
part-time employees (see Walters v. Metropolitan Education Enterprise,
Inc., 1997). The FMLA requires that employers continue employee health
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insurance coverage while an employee is on leave under the same conditions
that would have occurred if the employee had continued working (US
Department of Labor, undated-c).

An employee returning from FMLA leave has a right to be restored to
the same or an equivalent position from which the employee took leave.
The Department of Labor (DOL) regulations define an equivalent position
as ‘one that is virtually identical to the employee’s former position in terms
of pay, benefits and working conditions, including privileges, perquisites
and status. It must involve the same or substantially similar duties and
responsibilities, which must entail substantially equivalent skill, effort,
responsibility, and authority’ (Legal Information Institute, undated, Sec.
2614(a)(1)). The statute, however, provides that an employee is not entitled
to any right or benefit to which the employee would not have been entitled
had the employee not taken a leave (Legal Information Institute, undated,
Sec. 2614(a)(3)).

Implementation trends*

The primary impetus for enactment of the FMLA was the need to enable
employees to take time off from work following the birth or adoption of a
child without worrying about job security or health insurance.* In practice,
however, leave following birth or adoption of a child accounts for a small
minority of FMLA leaves that are taken. The DOL’s 2000 surveys, the
most recent data available (Cantor et al., 2000), summarize the reasons
for taking leave during the previous 18 months. The most frequent reason
for taking leave was one’s own health, which comprised a majority (52.4%)
of the respondents. The second most common reason, given by less than a
fifth of the sample (18.5%), was to care for a newborn, newly adopted or
newly placed foster child. The third most frequent reason, given by 13% of
the sample, was to care for an ill parent, followed by an ill child (11.5%).
Only 7.8% of all leaves were taken for maternity-related disability.

Because most leave is taken or sought for serious health conditions, most
of the litigation has been over this issue. This is not surprising as the term
‘serious health condition’ is ambiguous. While the term clearly covers open
heart surgery, and would clearly not cover a skinned knee, health condi-
tions in between these two situations, such as a case of bronchitis or a
child’s ear infection, are often open to debate. A survey of appellate court
FMLA decisions issued between December 1994 and October 1999 found
that 25% concerned the seriousness of the employee’s illness and 6% con-
cerned the seriousness of the illness of the employee’s family member
(Wisensale, 2001, p. 172).

The FMLA allows an employer to require an employee to substitute
applicable paid leave accrued under a collective bargaining agreement or
under an employer’s unilaterally adopted policies for FMLA leave.* Where
the employer imposes such a requirement, the paid leave runs concurrently
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with the employee’s statutory entitlement of 12 weeks of FMLA leave.
Where the employer does not impose such a requirement, an employee may
exhaust accrued paid leave and then take an additional 12 weeks of unpaid
FMLA leave. An employer may also designate other unpaid leave taken by
an employee for reasons covered by the FMLA as FMLA leave (US
Department of Labor, undated-c).

Another DOL regulation provides ‘[i]f an employee takes paid or unpaid
leave and the employer does not designate the leave as FMLA leave, the
leave taken does not count against an employee’s FMLA entitlement’ (US
Department of Labor, undated-d). But in Ragsdale v. Wolverine World
Wide, Inc. (2002), the US Supreme Court held that this regulation could not
be used to grant an employee who took 30 weeks of unpaid leave (because
of an illness) an additional 12 weeks of unpaid FMLA where her employer
had not informed her that the 30 weeks of leave would be considered FMLA
leave. The court ruled that to give the employee an additional 12 weeks of
leave when she had already taken 30 weeks was inconsistent with the
FMLA'’s grant of only 12 weeks of leave. The court also observed that
Ragsdale had not relied on her employer’s failure to notify her of the
designation of her leave as FMLA leave. There was no evidence that she
would have acted differently had she received the designation notice.

Legal ambiguities

The FMLA has generated a great deal of litigation since it was enacted.
This section will discuss some of the more important unresolved issues
under the statute.

As noted, the FMLA requires employers to restore employees returning
from leave to the same or positions equivalent to the positions they held prior
to taking leave. The statute contains two exceptions to the job restoration
requirement. The first enables an employer to deny job restoration to a
salaried employee who is among the 10% highest paid within a 75-mile
radius, if denial of job restoration ‘is necessary to prevent substantial and
grievous economic injury’, the employer notifies the employee at the time it
determines that such injury will occur and the employee refuses to return
from leave (US Department of Labor, undated-e). There is evidence that this
provision is rarely invoked. Gely and Chandler’s (2004) survey of 136
childbirth leave cases decided between 1995 and 2003 found that employers
raised the ‘key employee’ defense in only three cases.

More controversial, however, is the second exception, which provides
‘[n]othing in this section shall be construed to entitle any restored employee
to . .. any right, benefit or position to which the employee would not have
been entitled had the employee not taken leave’ (Legal Information
Institute, undated, Sec. 2614(a)(3)). DOL regulations appear to place the
burden of proof on the employer to establish that the exception applies.
The regulations provide ‘[a]Jn employer must be able to show that an
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employee would not otherwise have been employed at the time reinstate-
ment is requested in order to deny restoration to employment.” (US
Department of Labor, undated-a). The regulations give an example of an
employee on leave when a lay-off is conducted. They state, ‘An employer
would have the burden of proving that an employee would have been laid
off during the FMLA leave period and, therefore, would not be entitled to
restoration’ (US Department of Labor, undated-a).

In the USA, where the unionization rate is low, employers generally have
a great deal of flexibility to reallocate, transfer and lay off employees as
their interpretation of business needs requires. Thus, substantial changes
may occur at the workplace when an employee is away from work for up to
12 weeks. These changes have often found their way into court, and this
exception to the ‘job restoration’ principle has generated some legal con-
troversy regarding how it should be interpreted. Given an adverse job
action, such as a lay-off, must the employee taking a leave prove that he or
she suffered an adverse impact on the job because of the leave, or must the
employer prove that the adverse impact would have occurred regardless of
the leave? In Rice v. Sunrise Express, Inc. (2000), decided by the Seventh
Circuit Court of Appeals,” Rice was one of the company’s two billing clerks
when she took an FMLA-protected leave. The employer laid her off
effective the date she was scheduled to return from leave, retaining the
other billing clerk, who had been with the employer less time than Rice.
There was conflicting evidence concerning whether the employer would
have laid off Rice rather than the other billing clerk, had Rice not taken
leave. The court observed that the FMLA entitles an employee returning
from leave to restoration to her former position or an equivalent position,
but that a returning employee could not obtain a job or position that he/she
would not have had if no leave had been taken.

In order to balance these two principles, the court ruled that this excep-
tion to the ‘restoration’ rule incorporated a discrimination requirement into
the FMLA'’s job guarantee provision, i.e., the complaining employee must
show that the change in the job status suffered by the employee was an act
of discrimination taken against the employee due to the employee’s leave.

Although other courts prior to Rice had adopted this discrimination
analysis,® legal scholars have criticized this approach that requires employ-
ees to prove that their employers denied them job restoration because of
their leave.” The Courts of Appeals for the Tenth and Eleventh Circuits
have also disagreed with the discrimination analysis approach and have
followed the DOL regulation and held that the employer has the burden of
proving that the employee would not have occupied his or her pre-leave
position even if he or she had not taken leave.® The issue is not likely to be
resolved definitively unless the Supreme Court agrees to review it.

Questions about the rationale for an employer’s action vis-a-vis an
employee may also arise after the employee returns from leave. An employer
may restore an employee to his or her former position when the employee
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returns from leave but subsequently take adverse action against the
employee. The FMLA prohibits employers from interfering with, restrain-
ing or denying employees their FMLA rights (Legal Information Institute,
undated). Thus, the relevant question is whether an employer’s adverse
action against an employee because who has taken leave interfered with the
employee’s leave rights. In cases such as this, the issue is whether the adverse
action is due to the leaves or attendance and productivity problems associ-
ated with the absences. As with denials of job restoration, the courts have
disagreed over how to analyze such claims.

In Bachelder v. America West Airlines, Inc. (2001) employee Bachelder
had been a passenger service supervisor when the defendant discharged her
in April 1996. She had taken FMLA leave in 1994 and 1995. On 14 January
1996, she had a corrective action discussion with her manager, at which
she was advised to improve her attendance. FMLA-protected and non-
protected absences were cited. In February 1996 Bachelder was absent for
three weeks for medical reasons. On 9 April she called in sick for one day to
care for her child. She was terminated shortly after the last absence for
being absent 16 times since the January counseling, failing to carry out
certain job responsibilities and for below-par on-time performance.

Reversing the lower court, the Ninth Court of Appeals held that the
discharge of Bachelder interfered with her FMLA rights. The court
analogized the FMLA provision to the National Labor Relations Act, the
law covering union-management relations, which prohibits employer
interference with, restraint or coercion of employee rights to engage in
concerted activity and which does not require a showing of discrimination.
The court observed, ‘As a general matter, then, the established under-
standing at the time the FMLA was enacted was that employer actions that
deter employees’ participation in protected activities constitute ‘“‘interfer-
ence” or “‘restraint” with the employees’ exercise of their rights’ (Bachelder v.
America West Airlines, p. 1124). The court held that an FMLA plaintiff
‘need only prove by a preponderance of the evidence that her taking of
FMLA-protected leave was a negative factor in the decision to terminate her’
(Bachelder v. America West Airlines, p. 1125).

Other courts have disagreed with this ‘in-part test’ and have held that the
employee has the burden of proving that his or her FMLA-protected
activity motivated the adverse employment action. For example, in Kohls v.
Beverly Enterprises, Wisconsin, Inc. (2001) the court ruled for the employer,
holding that the employee must prove that the employer would not have
discharged her had she not taken the FMLA leave. In Burke v. Health Plus
of Michigan, Inc. (2003) the court granted summary judgment against the
plaintiff’s FMLA claim. The court characterized the plaintiff’s evidence as
establishing, at most, that her employer was hostile to her because she was
ill and would request FMLA leave after she exhausted her paid time-off
benefits. In the court’s view, the allegations of such a pre-emptive action
were insufficient to establish a prima facie case of discrimination.
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The requirement of a showing of intentional discrimination in FMLA
interference claims has been severely criticized (Malin, 2003). As with the
dispute over burdens of proof in denials of job restoration cases, the
division in the courts over FMLA interference claims must probably await
definitive action from the Supreme Court.

In the US federal system national law generally pre-empts state law in
that a state may not validly enact a law that provides lesser coverage than
national law, but states may enhance federally provided legal benefits.
California is the only state in the country to have enacted a comprehensive
paid family leave program. Under California’s new Family Leave Law,
effective 1 July 2004, workers will receive up to six weeks of paid leave per
year to care for a new child (birth, adoption or foster care) or seriously ill
family member (parent, child, spouse or domestic partner). The benefit will
replace up to 55% of wages, up to a maximum of $728 per week in 2004.
The maximum benefit will increase automatically each year in accordance
with increases in the state’s average weekly wage (California, undated).

Work and family at the workplace in the USA

As employers in the USA have no legal obligation to provide for employ-
ees’ family needs beyond the requirement for unpaid leave in the FMLA,
family-related benefits are provided to employees either by employer dis-
cretion or through collective bargaining. Although, as noted, work and
family issues arise in a variety of work-related contexts, they are most
clearly expressed in matters related to childcare. Table 2.2 presents data on
the availability to employees of employer-provided childcare in the USA.
Table 2.2 indicates that few employees have such services available to them.
In 2003 only 8% of private employees had access to childcare services
through their employer. This percentage was double the percentage in 2000,
when only 4% of private employees worked for employers who provided
childcare. In 1999, the percentage was 6%.

Employees in service industries are roughly twice as likely to work for
employers who provide childcare as employees in goods-producing indus-
tries. In 2003 only 5% of employees in goods-producing industries had
access to employer-provided childcare, while 9% of employees in service-
producing industries had access to such services. This difference may be due
to the higher percentage of female employees in the service-producing
sector relative to the goods-producing sector. Between 1999 and 2003 the
mean percentage of female employees in the service-producing sector was
approximately 53%, while the mean percentage of female employees in the
goods-producing sector was approximately 24% (US Bureau of Labor
Statistics, undated-b).

It is interesting that union-represented workers in the USA are only
slightly more likely to have access to employer-sponsored or financed child-
care than non-represented workers. In 2003 10% of union-represented



Table 2.2 Percentage of employees in the USA with access to employer-provided childcare services, by industry, union

representation and employer size, 1999, 2000, 2003

Employer- Resource All
provided and

Employer- Resource All
provided and

Employer- Resource All
provided and

funds or referral funds or referral funds or referral
on-site or service on-site or service on-site or service
off-site off-site off-site
child care child care child care
Year By industrial sector By union representation status by establishment employment
All private industry Represented by a union Establishments of fewer than 100
1999 6 3
2000 4 8 1
2003 8 10 18 10 15 25 4 3 7
Goods-producing industries Not represented by a union Establishments of 100 or more
1999 2 6 10
2000 2 4 9
2003 5 11 16 8 10 18 13 19 32
Service-producing industries
1999 7
2000 5
2003 9 10 19

Source: US Bureau of Labor Statistics (undated-a).
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workers had access to employer-sponsored childcare, while 8% of non-
represented workers had such access. In 1999 the percentage of non-
represented employees who had access to employer-sponsored childcare was
similar to the percentage of union-represented employees who had such
access; the percentages were 6% and 5%, respectively. In 2000 8% of union-
represented workers had access to employer-sponsored childcare, as com-
pared to 4% of non-represented workers.

These data suggest that while union-represented employees are slightly
more likely to have access to employer-sponsored child care than non-
represented employees, the differences are not that great. If it is true that
employer-sponsored childcare is provided in union-represented firms
because employees and employers negotiate for it, the fairly low incidence
of employer-sponsored childcare in non-represented firms suggests that
employers resist providing such a benefit in negotiations and/or that most
unions do not negotiate for such a benefit for the employees they represent.
In a union-represented workplace, obtaining employer-sponsored childcare
may mean that the union must sacrifice something else. Thus, it may be that
most unions do not place a sufficiently high value on the benefit such that
they are willing to give up something for it in collective bargaining negoti-
ations. It may be that given a choice between employer-sponsored childcare
or an increase in some other component of compensation, such as wages or
health insurance, employees prefer the latter. One might suggest that this
could be because childcare is a benefit that employees may need only for a
short period of their working life; after the age of five, children attend
school. Moreover, not all employees who require childcare would obtain it
from the employer even if it was offered by the employer; there are often
substitutes for employer-sponsored childcare. Therefore, at any one time,
only a small percentage of employees in a bargaining unit are likely to have
a need for employer-sponsored childcare. On the other hand, the need for
increases in other types of compensation is likely to be widespread.’

It should also be observed, however, that in 2003 union-represented
workers were 50% more likely than non-represented workers to have access
to a childcare referral service.!” This suggests that although unions were
either unable to convince employers to provide childcare services or were
unwilling to give up other benefits for employer-provided childcare, they
are able to convince their employers to provide the relatively inexpensive
childcare referral service. The data also suggest that unions were willing to
raise childcare-related issues during collective bargaining negotiations, and
were able to place childcare in the contract in many instances. As it is not
unusual in collective bargaining for parties to introduce a benefit at a low
level, and to build on that benefit in future negotiations, the small gap
between union-represented and non-represented employees in access to
employer-provided childcare may increase into the future.

The data also suggest that employees in larger establishments are sub-
stantially more likely than employees in smaller establishment to have
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access to childcare support through their employer. These data suggest that
resources play a large role in the decisions of US employers to provide
support for childcare. Larger employers generally have greater financial
resources than smaller employers, and are likely to be able to afford child-
care to a greater extent than small employers.

With respect to the matter of FMLA leave, as noted above, other accrued
leave can be linked to FMLA leave to provide paid leave for employees.
The two major types of paid leave in the USA are sick leave and vacation.
Although employees in the USA are not legally entitled to sick leave or
vacation (Block, Roberts and Clarke, 2003), it is not unusual for employees
in the USA to have accrued such leave. Table 2.3 provides a sense of the
percentage of employees in the USA who have access to such benefits. As
can be seen, about half of all employees in the USA have access to sick
leave and about 80% have access to vacations. These give employees some
options with respect to maintaining income during an FMLA leave.

WORK AND FAMILY IN CANADA

National leave policy in Canada

Unlike the case in the USA, where there is no mandated pay for employees
on FMLA leave, Canadian employees on approved family-related leave
receive benefits through the federal Employment Insurance System, the
system that is supported through taxes on employers and employees and is
used primarily for compensating unemployed workers (Block, Roberts and
Clarke; 2003, Human Resources and Skill Development Canada, undated).

Policies vary by province!' and many provide more than required by the
Employment Standards Legislation in Canada. The minimum national
benefit rate is 55% of the employee’s salary, with a maximum of $413 per
week An employee must accumulate 600 insured working hours in the
previous 52 weeks to be eligible for maternity and parental benefits and
must have suffered a loss of income of at least 40%. Biological and surro-
gate mothers are eligible to receive up to 15 weeks of maternity benefits,
while parental benefits have a maximum of 35 weeks. The 35 weeks of
parental benefits may be taken by one parent or shared between the two
parents. Like maternity benefits, sickness benefits also may be received for
up to 15 weeks. A combination of all three types of benefits can be taken
for a maximum of 50 weeks. Aside from financial benefits, employees who
take leave are entitled to their jobs upon return from leave. (Human
Resources and Skill Development Canada, undated).

Maternity benefits may be received by either a biological or surrogate
mother for up to 15 weeks and for up to 52 weeks if the child is hospital-
ized. Parental benefits are payable for up to 35 weeks to either the bio-
logical or adoptive parents while caring for a newborn or an adopted child
(Human Resources and Skill Development Canada, undated).



Table 2.3 Percentage of employees in the USA with vacation and sick leave time, by industry, union representation and
establishment size, selected years

Sick leave Vacations Sick leave Vacations Sick leave Vacation Sick leave Vacation

(all (all (full-timel (full-timel

employees) employees) part-time part-time

employees employees)

Year By industrial sector By union representation By establishment size

All private industry Represented by a union Establishments, LT 100
1990 47
1992 53
1994 50 88
1996 50 86
1999 53 79 63/19 90/43 54 86 47 73
2000 80 91/39 93 73
2003 79 91/40 90 73

Goods-producing industries Not represented by a union Establishments GT 100
1991 67
1993 65 97
1995 58 96
1997 56 95
1999 42 84 53 78 60 86
2000 89 79 89
2003 87 78 87

Service-Producing Industries
1999 57

Source: US Bureau of Labor Statistics (undated-a).
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A new type of federal benefit was added as of 4 January 2004. ‘Com-
passionate Care’ benefit entitles eligible employees in provinces that permit
such leave to receive benefits for up to six weeks if the employee must be
absent from work to care for a family member (a child or step-child, wife,
husband or common-law partner, father or mother, step-parent, or the
common-law partner of the employee’s mother or father) with a significant
risk of death within 26 weeks. Like maternity, parental and sickness bene-
fits, the employee has to have accumulated at least 600 insured working
hours in the previous 52 weeks. The care in question can be emotional
support, direct assistance or the arrangement of care for the third party
(Human Resources and Skill Development Canada, 2004).

An overview of work—family labor standards

In Canada the provinces have the sole authority to adopt labor standards
for all employees within the jurisdiction that do not work in industries that
operate directly in interprovincial commerce. This latter group includes
such industries as airlines, communications and banking. For the purposes
of labor standards, these industries are under what is called the federal
jurisdiction. Labor standards for the federal jurisdiction are established by
the federal government through the Canada Labour Code. The three terri-
tories, Northwest Territories, Nunavut and Yukon, may adopt their own
labor standards. In areas in which the territories choose not to legislate, the
Canada Labour Code governs. Thus, within Canada, there are 14 govern-
mental jurisdictions that adopt labor standards: the 10 provinces, the three
territories and the federal government (Block, Roberts, and Clarke, 2003).

Table 2.4 summarizes the relevant work—family legislation in the 14
Canadian jurisdictions. Despite the legal separation among the provinces,
territories, and the federal jurisdiction, there is substantial uniformity
among them. Of the 14 jurisdictions, 13 permit 17 or 18 weeks of maternity/
pregnancy leave. Alberta permits 15 weeks. Most of the jurisdictions permit
35-37 weeks of parental leave, generally taken after the exhaustion of
maternity/pregnancy leave benefits.

In general, Canada has developed an integrated system of work—family
support, with responsibilities shared between the individual jurisdictions
and the federal government. The jurisdictions provide the statutory auth-
ority to provide employees with the leave. The federal government, through
the tax-supported Employment Insurance system, provides the financial
support.

Work—family support at the Canadian workplace

Table 2.5 presents the percentage of Canadian employees overall, and by
sector, union representation and establishment size, with access to employer-
financed childcare. As indicated in Table 2.5, only 6% of Canadian
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Table 2.4 Percentage of employees in Canada with childcare, 1998-99,
by industry, union representation and employer size

Men Women
Overall 6 6.1
By industry
Forestry, mining 33 7.2
Labor-intensive tertiary manufacturing 2.9 2.5
Primary product manufacturing 3.6 0.0
Secondary product manufacturing 2.9 2.7
Capital-intensive tertiary manufacturing 12.3 3.5
Construction 1.8 0.0
Transportation, storage 5.2 4.0
Retail trade and commercial services 2.3 1.2
Finance and insurance 3.9 5.8
Real estate, etc. 2.2 2.3
Business services 3.8 2.5
Education, health care 17.3 13.9
By union representation
Represented 11.5 10.7
Not represented 3.7 4.5
By establishment size
Fewer than 10 employees 1.0 1.6
10-49 employees 2.1 2.7
50-99 employees 2.5 32
100-499 employees 43 4.0
500-999 employees 11.7 9.1
1000 or more employees 24.0 23.0

Source: Comfort et al. (2003).

employees had access to employer-financed childcare in 1998-99, approxi-
mately the same level as the USA. On the other hand, there are greater
differences within groups in Canada than in the USA. The largest differences
can be seen by examining the industrial distribution of childcare services.
Education and health care have by far the highest incidence of employer-
provided childcare access. This is likely to be because both of these industries
are part of the public sector in Canada, and are more likely to respond
to political pressure than private employers. Unionization also appears to
matter more in Canada than in the USA. Represented employees are two
to three times as likely as non-represented employees to have access to
employer-provided childcare. Establishment size and unionization, which
are related, also appear to be associated with employer-provided childcare.
These data suggest that Canadian unions have been more aggressive in
pursuing and obtaining employer-provided childcare than their counterparts
in the USA. One may speculate that part of the reason may be the different
health insurance systems in the two countries. In the USA, unions must



Table 2.5 Canadian maternity/pregnancy leave requirements by province, 2004

Weeks maternityl ~ Weeks Period for completion of Compassionate  Family responsibility/
pregnancy leave parental  parental leave care leave illnesslemergency leave
leave
Federal jurisdiction 17 37 Immediately after maternity leave Yes
Alberta 15 37 Immediately after maternity leave
British Columbia 17 35 or 37  Immediately after maternity leave
Manitoba 17 37 None Yes 8 weeks
New Brunswick 17 37 Immediately after maternity leave Yes 3 days
Newfoundland 17 35 Immediately after maternity leave Yes 3 days
Northwest Territories 17 37 Immediately after maternity leave
Nova Scotia 17 52 Immediately after maternity leave Yes Yes
Nunavut 17 29 Immediately after maternity leave Yes Yes
Ontario 17 35/37 Immediately after maternity leave 10 days
Prince Edward Island 17 35 Immediately after maternity leave Yes 8 weeks
Quebec 18 52 Must end 70 weeks after birth Yes 12 weeks Yes
Saskatchewan 18 34/37 Immediately after maternity leave.
Yukon 17 52 Immediately after maternity leave Yes 8 weeks

Source: Provincial and Canadian Government websites.
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bargain for health insurance coverage; therefore, increases in health insur-
ance must be diverted from other potential benefits. On the other hand, in
Canada, where health insurance is provided by the government, unions need
not negotiate for it; therefore, they can bargain for other benefits, such as
employer-provided childcare.

WORK AND FAMILY IN EUROPE AND THE EUROPEAN
UNION

Although the EU is not a sovereign country but a political union of sover-
eign countries, the EU has become increasingly politically integrated over
the last 40 years. The directives issued by the European Council apply to all
member states, and the EU acts in international bodies like a single entity
(Block, Berg and Roberts, 2003). Thus, there is a basis for comparing the
EU with the USA and Canada.'?

Formal legislation

The directives that may be considered as addressing work and family can
be conceptualized as tracking the creation of the family in the context of
employment: they relate to pregnancy, return to work immediately after
childbirth and childcare. Interestingly, these directives were not initially
justified on the basis of work and family, as the EU has moved cautiously
in issuing directives on social policy (Springer, 1994). Rather, these direc-
tives were premised on three widely held norms within the EU: (1) worker
health and safety, including psychological health; (2) employment policy
that would support the labor force participation of women; and (3) equal
employment opportunities for women (Springer, 1994).

Thus, the earliest directive directly addressing employers and employees,
Directive 92/85, issued in 1992, derived its authority from the Directive 89/
391, issued in 1989 (European Council, 1992a). Directive 89/391 places a
broad-based general duty on employers to safeguard the safety and health
of their employees (European Council, 1989).

Specifically referring to Directive 89/391, Directive 92/85 requires employ-
ers to shield pregnant and breastfeeding workers from exposure to sub-
stances considered harmful to the fetus or infant. The directive requires the
European Commission to make an assessment of those substances that are
considered hazardous or harmful to pregnant and breastfeeding workers.
Employers are obligated to take this assessment into account, to inform
affected workers of the results of their assessment and to change the con-
ditions of workers who are exposed to these substances. If appropriate
changes in conditions cannot be made, employers are obligated to find
the worker a different job, or failing that place the worker on leave. The
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directive also requires 14 weeks of maternity leave, prenatal leave as needed
for care of the fetus, a prohibition on dismissal for pregnancy or breast-
feeding. Payment for leave is to be in accordance with national laws and
policies (European Council, 1992a).

Parental leave is addressed in Directive 96/34. This directive, extended to
the UK in 1997,'® grants men and women parental leave for up to three
months during the first eight years of the child’s life (European Council,
1996, 1997). Directive 2002/73 reaffirmed the principle, established in
directives issued in 1976 and 1992, that women returning from maternity
leave are to be returned to the position from which they took the leave or
are to be provided a job that is equivalent to the job from which they took
the leave (European Parliament and European Council, 2002). Thus women
who take maternity leave may suffer no job disadvantage.

Indirectly related to work and family, but relevant, is the EU working
time directive, Directive 93/104. This directive, although justified on the
basis of worker health and safety, affects work and family issues by placing
limits on the number of hours a person may work in specified time periods,
thus permitting the employee some time to address family-related matters.
The directive entitles the worker to at least 11 hours off within each 24-hour
period and to 24 hours off in every seven-day period. The directive also
limits the worker to an average of no more than 48 hours of work in each
seven-day period over a reference period of not more than four months.
Finally, the directive guarantees each worker in the EU a minimum of four
weeks of annual leave per year (European Council, 1993).

Informal

In addition to the formality of binding legislation, the EU has also addressed
work and family through informal means. A non-binding recommendation
(European Union, undated) issued by the European Council encourages
the member states to develop ‘[m]easures . . . to enable men and women to
reconcile their occupational and family obligations’ (European Council,
1992b). Among other recommendations, member states were encouraged to
consider addressing childcare for parents who work or were in school,
affordability of childcare and training for childcare workers.

Following the issuance of the 1992 recommendation, the Council shifted
its approach and conceptualized childcare in the EU as a component of a
full-employment strategy in the Community because it removes a barrier to
female labor force participation. The Luxembourg Job Summit of 1997
announced a European Employment Strategy (EES) (European Commis-
sion, 2002a). As part of the EES, the European Council, meeting in
Barcelona in 2002, stated in its conclusions that EU member states should
strive toward the goal of child care for 33% of all children under three years
old, and for 90% of all children between three years old and mandatory
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Table 2.6 Summary of status of selected EU members regarding 2002
European Council targets on childcare, 2002

Exceeds or within Exceeds or within
20% of Council targets, 20% of Council targets,
1- to 3-year-olds 3 years to school age
Austria (2000-01)
Belgium (2001)
Flemish X N/A
French N/A
Denmark (2001) X X
Germany (1998) X
Ttaly (1998)
Netherlands (2001)
Spain (2000-01) X

Source: European Commission (2002a).

school age (European Council, 2002). In essence, the Council focused on
numerical goals for childcare within each member country rather than
recommending that the EU legislate for all member countries.

In its 2002 report to the Council, the European Commission examined
childcare polices in various EU member states to determine how far the
member states would be required to go to meet the Barcelona targets. Of
the 15 states, seven provided data to the European Commission on the
percentage of children in childcare by the relevant ages. These data are
summarized in Table 2.6.

Based on these data, the Commission came to two conclusions. First, the
Commission determined that most European states did not provide suffi-
cient, affordable childcare services to meet the Council’s targets. Second,
the Commission determined that the lack of comparable data across
member states would make it difficult to assess whether countries were
meeting the targets (European Commission, 2002a).

Referring to the Luxembourg Summit on Employment Strategy in 1997,
as well as previous and subsequent meetings, Eurostat, the data analysis
agency for the EU and the European Commission, conducted a feasibility
study in 2002 regarding the collection of childcare data in the EU. The
study concluded that it was necessary to collect uniform data from the
providers and the users (European Commission, 2002b).

Comparisons of national leave policies and best practices for
selected EU countries

In addition to examining work and family at the EU level, it also seems
useful to focus on the country level. To that end, this section will review
national leave policies and examples of progressive firm-level practices for
selected EU countries based on the availability of reliable research data.
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Although this is not intended to be a complete survey of work—family
practices in the EU countries, we hope this section will provide the reader a
flavor of some national differences within the EU as well as what is possible
under these national regimes.

United Kingdom

With respect to national policy, women on maternity leave are legally
entitled to receive 26 weeks of ordinary maternity leave at all contractual
benefits except wages and salary (UK Department of Trade and Industry,
2004). Women on ordinary maternity leave receive statutory maternity pay,
which, since April 1993, is 90% of regular pay for the first six weeks and
£100 or 90% of average weekly earnings, whichever is less, for the next 20
weeks (Department of Trade and Industry, 2004). Women who have been
employed for 26 weeks or more are entitled to 26 weeks of additional
maternity leave after the conclusion of ordinary maternity leave, with
entitlement to benefits determined by the employment contract (UK
Department of Trade and Industry, 2004). Men on paternity leave receive
two weeks’ leave at the same rate as statutory maternity pay for the last 20
weeks (Bowker et al., 2003; UK Department of Trade and Industry, 2003).

As an example of practices in the UK, Wakefield Metropolitan District
Council in West Yorkshire, which is a local council to over 300,000 people
in the community, developed a work—life balance ‘scheme’ to create, attract
and retain a more qualified and motivated workforce (Bigwood, 1996).
Since the 1980s the council has implemented programs such as flexitime, job
sharing and career breaks. Recently, labor and management worked jointly
to form a group that developed leave options that the employees desired
and that were feasible for the council. The result was four different options
from which the employees could choose depending upon their needs. These
included two types of leaves: paid short-term leave, allowing individuals to
take up to a maximum of 15 days a year for dependant care; and open-
ended unpaid longer-term leave as a supplement to the short-term leave.
Term-time working allows employees to work only during school terms and
be off when school is not in session, but they are still paid in installments
throughout the year. The fourth option, temporary negotiated hours, allows
employees and managers to establish working hours that are feasible for
both the employee and the organization. Two other new work-life policies
include formation of day-care clubs for children during school holidays and
a computerized childcare information service to assist parents, childcare
providers and employers (Bigwood, 1996).

The retailer Marks & Spencer increased its maternity leave options to
include short enhanced leave that provides 18 weeks full pay and another 8
weeks of statutory maternity/adoption pay. M&S also added enhanced long
leave whereby the employee receives 10 weeks at full pay, 16 weeks of
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statutory pay and 26 weeks of unpaid leave. Asda Group Unlimited, the
UK’s second largest food retailer, developed its ‘Babies at Asda’ program.
Women receive 90% pay for the first six weeks and then statutory maternity
pay for up to one full year and salaries return to 100% when they return to
work. Paternity leave can be taken for two weeks at full pay. Both men and
women can change their hours upon returning to work to accommodate
their needs (Bowker et al., 2003).

Germany

Regarding national policy, the Maternity Protection Act (Mutterschutzge-
setz) and the federal Child Benefit Act (Bundeserziehungsgeldgesetz) are the
statutory protections in Germany. These laws grant employees maternity
leave and pay, the right to return to their job after leave and the right to be
absent from work to raise the child. An employee cannot be dismissed
during pregnancy or up to the end of the fourth month after the birth. The
federal Child Benefit Act also protects employees from dismissal during
their absence from work. In some exceptional cases, however, the employer
is entitled to terminate the employment contract with the approval of a
competent authority (Moll and Wojtek, 2003).

Pregnant women are not required to work six weeks before and eight
weeks after childbirth. During this time they are entitled to receive mater-
nity pay at 100% of average earnings, with the cost to be shared by the
statutory health insurance policy and the employer if the person has statu-
tory health insurance, or shared between the state and the employer if the
person does not have statutory health insurance or private health insurance
(Europa: Gateway to the European Union, undated; European Foundation
for Employment and Living Conditions, undated-b). After the maternity
pay period ends, a parent is entitled to childcare leave to the end of the
month in which the child reaches 18 months of age. There is a childcare
payment of DM600 per month (as of July 2004), which decreases after the
seventh month at higher incomes and which is also coordinated with the
maternity allowance (European Foundation for Employment and Living
Conditions, undated-a). When returning to work after their absence, they
may go back to their previous hours of employment and position as before
the birth (Moll and Wojtek, 2003).

With respect to practice in Germany, RWE Net AG, which is the largest
electricity distribution company in Europe, has a number of progressive
policies such as a company kindergarten and on-site day care for children
of employees, and three-year parental leave with the option of working part
time when they return. Job sharing is also very common. RWE also has an
employee involvement program where employees work in small teams
to create solutions or suggestions regarding workplace issues of concern to
them (Jones, 2003).
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Sweden

With respect to policy, Sweden is by far the most progressive industrialized
country in the area of family leave benefits. Employees receive 90% of pay
for the first 12 months of leave and then a fixed benefit for an additional
three months. This leave may be divided between parents however they
choose, although there are incentives for fathers to take a substantial por-
tion of it. Employees are entitled to their jobs upon return from the leave.
There is extended parental leave until the child is 18 months of age and then
the employee can work up to 6 hours a day and still receive benefits until
the child is eight years old (Parry, 2001). Parental leave may be taken in
quarter, half or full days in the years before the child completes his/her first
year of school (Haas, 2003). With respect to practice, it must be noted that
Sweden’s federally mandated benefits are among the best in the world and
are so comprehensive that organizations most likely do not find the need to
increase benefit levels above those prescribed by national policy. Thus,
firms in Sweden must provide substantial work—family benefits for their
employees.

Norway

As Norway is not a member of the European Union, it is not obligated to
comply with EU directives. Thus, it may act with complete sovereignty in
work and family policy. As a Scandinavian country, Norway’s work—family
policy is similar to the policy in Sweden in providing generous leave
benefits. In Norway either parent is eligible for leave. The parent must have
been employed for at least six of the previous 10 months. Either parent may
take up to 52 weeks of leave at 80% or 42 weeks at 100% pay. Single
parents, however, are entitled to three years’ leave. These cash benefits are
for ‘insured’ parents. Maternity grants are available for women who cannot
receive maternity benefits and also for adoptive parents (Jordan, 1999).

With respect to practice among Norwegian firms, the HAG Company, a
furniture manufacturer, offers a generous maternity/paternity leave system.
This is for either birth or adoption of a child and the employee is entitled to
42 weeks of leave at full pay or 52 weeks at 80% of his/her salary. New
mothers also can take unpaid leave for up to another full year after the paid
leave and are entitled to the same job upon return (Jones, 2003).'*

COMPARING INSTITUTIONAL SUPPORT FOR WORK-
FAMILY IN THE USA, CANADA AND THE EUROPEAN UNION

Structurally, the USA, Canada, and the EU have used a blend of legal and
informal mechanisms to reconcile work—family conflicts. The main legal
mechanism has been time off for family reasons with no long-term penalty
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to job status, with penalty defined as a job status different from what the
employee would have experienced had he or she not taken the leave.

Differences among the USA, Canada, and the EU revolve around pay and
related legal structures. Canadian workers receive pay provided through
the Employment Insurance system while on family-related leave. Workers
in the USA receive no paid leave for family purposes, although they may use
any other paid leave, such as sick pay or vacation pay, that they have
accrued. EU directives do not provide workers in EU countries maternity
leave pay, although legislation in the individual countries may provide for
pay from government sources.

Overall, it can be concluded that in these three western democracies there
is a consensus that, at a minimum, employees are entitled to time off from
work for maternity and child care purposes with no loss of job status.
Beyond this, however, there are differences with respect to pay and the
amount of time to be taken.

Future research directions

The review in this chapter shows that there are policy differences across the
three jurisdictions. Thus, a key question revolves around the economic and
social costs of these varying policies. Do employers in countries that
provide paid maternity, either directly or through relatively high payroll
taxes, incur higher costs than employers in countries that do not provide
such leave? If employers in paid-leave countries do incur relatively high
costs, are they compensated in terms of greater productivity, lower turnover
and higher morale? If their maternity leave costs are higher, do employers
compensate by reducing costs in other employment-related areas, such as
the number of employees or reduced supervisory costs?

Even if costs are higher associated with leave, does it make a difference?
What is the overall increment to employment costs associated with work—
family policies? If it is small, a country may decide that the improvement in
the quality of life of its citizens is worth the cost. Even if it is not small, it
may be asked whether these differences matter in terms of the economic
health of the jurisdiction, as measured by such factors as employment
growth and change in GDP. In other words, even if there are micro firm
effects, are there macro effects?

Overall, it is hoped that this comparative overview will encourage
researchers to think about different ways that capitalist systems can address
the issue of work—family balance. This is likely to encourage research in
ways that we cannot predict.

NOTES

1 For the text of the Family and Medical Leave Act, see Legal Information
Institute (undated).
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This section discusses only the most common problems. For example, the FMLA
requires, whenever the need for leave is foreseeable based on the expected date of
birth or adoption placement, that the employee provide the employer with at
least 30 days’ notice of the leave. Where the need to begin leave on a particular
date is not foreseeable, the employee must provide as much notice as practicable.
But a survey of 138 FMLA cases involving childbirth leave decided between 1995
and 2003 found that employers raised a defense of an employee’s alleged failure
to give sufficient notice only eight times (Gely and Chandler, 2004).

For example, although the House of Representatives and Senate committee
reports accompanying the FMLA addressed the need for all types of leave
covered by the Act, they devoted the majority of their discussions to the need for
leave following birth or adoption of a child or to care for a seriously ill child (US
Congress 1993a, 1993b, 1993c).

See Table 2.3 and the associated text for data on the prevalence of some paid
leave in the United States.

The national legal system in the USA consists of 94 district courts, generally
organized around state and regional boundaries, 12 circuit courts, or courts of
appeals, organized geographically, each of which hears appeals from the district
courts within its circuit, and one Supreme Court, which is the highest judicial
body in the country. For a description of the national judicial system in the
USA, see http://www.fjc.gov/federal/courts.nsf. For a listing of the districts and a
map of the circuits, see http://www.law.emory.edu/FEDCTS/. Most states have
analogous legal systems to decide questions of state law.

See, for example, Dollar v. Shoney’s, Inc. (1997); Watkins v. J & S Oil Co.
(1998); Marks v. School Dist. of Kansas City, Mo. (1996); Maxwell v. American
Red Cross Blood Service (1996), Tuberville v. Personal Fin. Corp. (1996);
Oswalt v. Sara Lee Corp. (1996, affirmed,1996).

See Hickox (2002) and Malin (2003).

Smith v. Diffee Ford-Lincoln Mercury, Inc. (2002); Strickland v. Water Works
& Sewer Board of City of Birmingham (2001).

For example, employees may prefer an additional wage increase to employer-
sponsored childcare. They can use the wage increase to purchase their own
childcare.

A childcare referral service provides employees with the names of childcare
providers. The providers may be ‘approved’ by the employer, or the providers
may simply be those who meet state standards are located near the employer.
The purpose of such a service is to facilitate the acquisition of childcare by the
employee.

See pp. 000-000, below.

For a discussion of the theoretical differences among the governing structures of
the EU, the USA and Canada, see Marleau (2003).

Under the 1992 Maastricht Treaty, because of the unwillingness of the UK to
move forward on social issues as quickly as the other members of the EU, the
EU modified its traditional unanimity rule for adopting directives on social
issues. Under Maastricht, the UK could opt out of any directive on social issues
with which it disagreed, thus permitting the directive to apply to the other EU
members. When, as a result of a change in the UK government from conserva-
tive to labour, the UK later decided to ‘opt in’ on a directive from which it had
previously ‘opted out’, it was necessary to issue a new directive (see Block et al.,
2001).

Although this paper has focused on work and family issues leave on either side
of the North Atlantic, the reader may also be interested in work and family
legislation in Australia and New Zealand, English-speaking countries with
cultural ties to Europe. In Australia, the Workplace Relations Act of 1996
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provides parents who have been employed for 12 months with the same
employer up to 52 weeks of unpaid parental leave associated with a newborn,
provided that the parents may not take the leave simultaneously and the leave
may be reduced by other leave taken or parental leave available to the employee
through an arbitration award or state law. The employee on leave is generally
entitled to return to the position he or she held prior to the leave (see Australia,
Government of, undated). In New Zealand, as in Australia, parents may share
up to 52 weeks of leave associated with the birth of a child. The parent must
have been employed with the same employer for at least 12 months, worked at
least 10 hours per week and not be self-employed. The parent who does not take
leave is entitled to two weeks partner/maternity leave. The female employee is
entitled to up to 12 weeks of a government payment, which may be transferred
to a husband/spouse or partner of either gender. The payment replaces the
employees’ average weekly earnings up to a maximum. Effective 1 July 2004, the
maximum was NZ $346.63 per week, with the payment made to the spouse/
partner on leave. Receipt of the statutory leave payment is not reduced by other
payments received by the employee to which he or she is entitled (for example,
from a collective bargaining agreement) (see New Zealand Department of
Labour, undated, and Gravitas Research and Strategy, Limited, 2003).
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